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STATEMENT OF THE KIND OF CASE 
This is an action by the plaintiff under the terms 
of a written lease, for rental for the restitution of the 
premises, for an attachment and for attorneys fees. 1 
The defendants counter-claimed for wrongful at-
tachment, wrongful eviction and for damages both 
general and punitive. 
DISPOSITION IN THE LOWER COURT 
The case was taken from the jury. The issues 
were found in favor of the plaintiff except that a 
wrongful attachment was found with nominal dam-
2 
ages and attorneys fees were denied either party-
set off one against the other. 
RELTEF SOUGHT ON APPEAL 
Defendants seek a reversal of the court's order 
taking the case from the jury, refusing to find wrong-
ful eviction and refusing damages to the defendants 
general and punitive and a re-trial of the issues to 
a jury. 
STATEMENT OF THE FACTS 
On the 18th day of February, 1965, the parties 
entered into a two year lease agreement for the use 
of the premises at 2200 S. 2nd W., Salt Lake City, 
Utah, at the rate of $330.00 a month, first and last 
months paid in advance. (R-30). 
On the 26th day of September, 1966 the plaintiff 
commenced this action by filing of a complaint (R-1), 
and at the same time caused the office girl of de-
fendant to be taken from the building, the locks to 
be changed and the defendants, their salesmen and 
employees to be excluded from the premises. (R-16). 
On the 6th day of October, 1966, notice to quit was 
served, (R-23), and on the 11th, the plaintiff filed an 
"amended complaint unlawful detainer", (R-27), to 
which the defendants filed a motion to dismiss (R-
26), which motion was by the court denied, (R-37) 
and the defendants filed an amended answer and 
counterclaim asking for damages both general and 
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punitive for wrongful eviction (R-35). 
The case was tried to a jury on the 6th day of 
March, 1968, at the conclusion of which the court 
took the case from the jury, failed and refused to 
find wrongful eviction, that the acts of the plaintiff 
were mal_icious or that the defendants were entitled 
to more than nominal damages. (R-92). 
The pretrial order clearly defined the question 
of wrongful eviction as follows: 
"The trial court is called upon to determine whether 
plaintiff's use of the writ of attachment to close the 
premises and deprive the defondants from access 
thereto was proper; whether plaintiff wrongfu1ly 
evicted the defendants from the premises pursuant 
to the unlawful detainer statutes; and if improper 
conduct is found on the part of the plaintiff, to de-
termine what dam~ges, if any, resulted to defendants 
from plaintiff's actions." (R-7 4). 
Note: At the time of writing this memorandum 
it is discovered that neither the deposition of the De-
fendant Jack Lords, which was designated by the 
plaintiff (R-100), nor the transcript of the trial, which 
'vv-as designated by the defendants, (R-96) are in the 
record on appeal sent llP from the Clerks Office. 
Provision is being made for the inclusion of both. 
Hmvever in their absence, it is noted from the docu-
ments which are in the record that the defendants 
lost the services of some 18 salesmen, the profitfrom 
some $15,780.00 of inventory attached, and the loss 
of a business that was doing a five months gross 
of roughly $136,016.03 with a net of approximately 
:514,973.72 (R-55-59). 
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ARGUMENT 
POINT I. 
THE COURT ERRED IN FAILING AND REFUSING 
TO FIND A WRONGFUL EVICTION ON THE PART OF 
THE PLAINTIFF. 
The notice required by sub-section 3 of 78-36-3 
of our unlawful detainer statute, was not served 
upon the defendants until after the suit had been 
commenced. 
"A tenant of real property, for a term less than life, 
is guilty-of an unlawful detainer: 
"(3) When he continues in possession, in person or 
by subtenant, after default in the payment of any 
rent and after a notice in writing requiring in the 
alternative the payment of the rent or the surrender 
of the detained premises, shall have remained un-
complied with for a period of three days after service 
thereof. Such notice may be served at any time after 
the rent becomes due;" 
The suit was commenced on the 26th day of 
February, 1966 (R-4) and the notice to quit was not 
served until the 6th of October, 1966 (R-22-25). 
In support of this the case of Lee Van Zyverden 
v. Farrar. 15 Utah 2nd, 367, 393 P 2nd 468 is cited: 
"It is uniformly held that the unlawful detainer stat-
utes provide a sever remedy and must be strictly 
complied with before the caJ,J.Se of action thereon may 
be maintained. Perkins-V. Sp~-er, 121-utah 468. 
243 P 2nd 446. The court correctly held that the 
latter notice served on the Van Zyverdens on Febru-
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ary 10 was not effective to perfect Seagull's right to 
maintain unlawful detainer in this action. This notice 
was served after the action had been commenced. 
Whether such a cause of action exists is to be de-
termined at the time the action is commenced." 
The case of Perkins v. Spencer referred to 
above holds as follows: 
"Until the tenancy is terminated by proper notice to 
quit there is no unlawful detainer. The notice to quit 
is necessary to give rise to the cause of action. When 
a landlord commences suit without first terminating 
the tenancy by giving proper notice to quit, the 
tenant can certainly appear and show that his ten-
ancy has not been terminated by proper notice. The 
court should dismiss the suit on the grounds that 
there is no cause of action." 121 Utah 468, 243 P 2nd 
446, 358 P 2nd 85. 
POINT II. 
THE COURT ERRED IN FAILING AND REFUS-
ING TO SUBMIT THE QUESTION OF DAMAGES TO 
THE JURY, BOTH GENERAL AND PUNITIVE, AND 
IN FINDING ONLY NOMINAL DAMAGES. 
It is the position of the defendants that the 
court should have submitted the question of dam-
ages to the jury both general damages and punitive 
damages. In support of this position, the following 
Utah cases are cited: 
"Lambert v. Sine, 123 Utah 145, 256 P. 2nd 241, at 
page 150: Did the trial court err in making an award 
of damages for mental anguish and humiliation in the 
fact of its finding that the defendants' acts were not 
malicious and without assessing other nominal com-
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'" · ~pensatoty,dama!fes? We think that it did not ... 
The case of Hargrnve v. Leigh, 73 Utah 178, 273. P 
298, among others from other jurisdictions is cited as 
supporting th9 proposition that even though there 
is rio allegation of ph:vsical injury and a claim is made 
fot· damages· due to mental anguish or humiliation 
~lo.n?, ,.th~ ~~urts ,generally permit the tenant to re-cover." .. . . . .. 
··"Peterson v. Platt. 16 Utah 2nd 330, 400 P 211d 507: 
The· plaintiffs Peterson and wife, respondents here, 
sued defendants Platt and Beesley, appellants here, 
for forcible entry and detainer and conversion of per· 
sonal property connected with the lease and posses· 
sion of the Jot and building thereon known as Artie 
Circle Drive-In at Highland Drive and Gunn Avenue 
in Salt Lake City. The trial court awarded the Peter· 
sons a judgment against Platt for conversion of ma· 
terials and equipment on the property and for mental 
anguish and punitive damages in the total cum o 
$13,650.04. From this judgment the defendant Platt 
appeals. 
"On previous decisions construing our forcible entry 
and detainn;• statutes places a duty on a person 
whether entitled to the real property in question or 
not, to not nse force or stealth or fraud in obtaining 
po?session of such realtv. Such forcib1e entr~l and 
detainer statute creates a right in a person who is in 
actual peaceable posse:sion of such real pro;x~r; y 10 
a cause of action against the person who, in his au· 
sence, and w.Hl:Jo:1t)'?s<-d p~oc;_ess, by force, stc'.1lth or 
fraud, takes the posscs8ion of such property from 
him. (Footnot'? '2 cit es six Utah cases.) Such bein( 
the lav.r, the judfment is affirmed." 
CONCLUSION 
For the reasons G.hove stated, the ce1enckn'.c 
res_pecHully pray this Court to reverse the c10ci 
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of the Lower Court and to remand the case for a new 
trial. 
Respectfully submitted, 
Horace J. Knowlton 
214 Tenth Avenue 
Salt Lake City, Utah 
Attorney for the 
Defendants-Appellants 
